| a Ae ee cl 


+i wW tt We ee A 











THE 
NEW JERSEY LAW JOURNAL 


PUBLISHED MONTHLY 





VOLUME XLIX DECEMBER, 1926 No. 12 





EDITORIAL NOTES 





ONE OF THE acknowledged “nuisances” in the laws of most of the States 
is the requirement that for the presentation of bills against municipalities, 
school boards and various public institutions, and also papers to be given 
to certain patriotic societies to secure admission into them, notaries pub- 
lic, Justices of the Peace, or some other of the various officers of the law 
authorized to take oaths, must be hunted up, an affidavit made and a fee 
tendered. Massachusetts has overcome the difficulty by an Act of April 
2, 1926, which we give herewith: 


“SECTION I. Chapter two hundred and sixty-eight of the General 
Laws is hereby amended by inserting after section one the following new 
section: Section 1A. Except in a judicial proceeding or in a proceeding 
in a course of justice, no written statement required by law shall be re- 
quired to be verified by oath or affirmation before a magistrate if it con- 
tains or is verified by a written declaration that it is made under the pen- 
alties of perjury. Whoever signs and issues such a written statement 
containing or verified by such a written declaration shall be guilty of 
perjury and subject to the penalties thereof if such statement is wilfully 
false in a material matter. 

“SECTION 2. The paragraph entitled ‘Sixth’ of section six of chap- 
ter four of the General Laws is hereby amended by adding at the end 
thereof the following :—, or such oath may be dispensed with if the writ- 
ing required to be sworn to contains or is verified by a written declara- 
tion under the provisions of section one A of chapter two hundred and 
sixty-eight, so as to read as follows: Sixth, Wherever any writing is re- 
quired to be sworn to or acknowledged, such oath or acknowledgment 
shall be taken before a justice of the peace, notary public or special com- 
missioner, or such oath may be dispensed with if the writing required to 
be sworn to contains or is verified by a written declaration under the pro- 
visions of section one A of chapter two hundred and sixty-eight.” 


A correspondent in Boston writes us that the Act is giving great 
general satisfaction. We fail to see why a similar statute might not be 
passed in this State, the language, of course, to apply to the situation 
here where the matter would need to be reworded. At all events we sub- 
mit the point to our 1926 lawmakers as worthy of serious consideration. 
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During the past few months we have noticed many technical points 
in practice have been passed upon by our higher Courts. We take for 
granted every lawyer, especially the younger members of the Bar, read 
all the opinions of our Courts as published either in the “Atlantic Re- 
porter” or the “New Jersey Advance Reports,” both which appear 
weekly. Because of this weekly presentation of opinions the Law Jour- 
NAL, of course, does not undertake to print them, unless in a few special 
instances by request of some of the attorneys concerned, but we assume 
they are carefully read and digested. Otherwise mistakes in pleading and 
practice will continue in frequency. Not to notice all to which we now 
allude, there are these of recent date, some of them embodying principles 
all lawyers should know, others making precedents not before established 
by any previous decision in New Jersey: 

Title to an office cannot be tried in a mandamus proceeding. (Hoff- 
meir v. Board of Health, 134 Atl. 610; Misc. Rep. 839). 

Voluntary appearance subjects a defendant to the jurisdiction of a 
Court and waives defect, if any, in process other than divorce cases. 
(Lawrence v. Reed, 134 Atl. 621; Misc. Rep. 829). 

Motion for adjournment is addressed to Court’s discretion, and de- 
nial is not cause for reversal except on showing manifest wrong or in- 
jury to defendant. (State v. Daro, 134 Atl. 611; 4 Adv. Rep. 1499). 

Parties cannot become divorced by any sort of consent, but only by 
adverse proceedings. (Gondas v. Gondas, 134 Atl. 615; 4 Adv. Rep. 
1477). 

Where defendant, served personally or by publication, has answered, 
Court may proceed before time for answering has expired. (Ibid). 

It is common practice for a solicitor or sheriff to change the return 
of a citation or subpcena, and has legal sanction. (Ibid). 

The Declaratory Judgment Act of 1924 (Laws, p. 312), held to be 
not violative of constitutional principles. (McCrory Stores Corp. v. 
Braunstein, 4 Adv. Repts., 1715). 

Acknowledgments of the execution of a contract of sale of real es- 
tate, made on Sunday, are void under Sec. 1 of the Vice and Immorality 
Act, and cannot be ratified by delivery of contract on a subsequent secu- 
lar day. (Bowen v. Pursel, 4 Adv. Repts., 1570). 

The power to re-sentence at any time during the Term and before 
service of the first sentence given is entered upon, existed at common law 
and is part of the unwritten law of this State. (State v. White, 4 Adv. 


Repts., 1656). 





Elsewhere in this number appears an article reproduced from the 
“Indiana Law Journal” (a recently started law periodical, by the way, 
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which is already showing vigor and promise of real usefulness), by a 
lawyer who, we think, has a pretty clear head as to the reasons for non- 
convictions in so many criminal trials. The system in America generally 
he holds to be obsolete and, in their very nature, ineffective. This sys- 
tem seems to aim, as he says, to enforce certain rules of procedure on the 
trial of indictments rather than confining itself to the one important 
question, “Is the prisoner guilty?” At all events, there is real food for 
thought in the article, and we hope every one of our readers. who de- 
sire to see criminals, especially of the sort now so much in the public eye, 
punished rather than protected, will read what is said and think it care- 
fully over. The view of Mr. Oare, who is a lawyer of repute in In- 
dianapolis, Ind., has long been our own, in the main, but we know it is 
not the view of some of our good Judges, nor of some few lawyers who 
have “grown fat” on the defense of criminals. Nevertheless every lawyer 
knows it is true that trials are often mere mockeries as to ascertaining 
that one question, “Is the prisoner guilty?” 





Some member of the Bar of the State, who only signs himself as 
“Americus Curiz,” wrote in the Newark “Evening News” in November 


this, concerning the treatment of criminals of a vicious type: 


“Can we not put some of the short shrift for violent criminals, com- 
mon to the vigilance committee, into our criminal law and procedure? 
The Constitution and the law grant to the criminal few but basic rights, 
to wit: The right of enjoying and defending life and liberty; the right 
of a trial by jury; a speedy and public trial by jury; after acquittal no 
trial for the same offense, and no suspension of habeas corpus. 

“These are practically all of a criminal’s basic rights. It can easily 
be seen, therefore, that all of the interminable delay, all of the loopholes 
and avenues of escape, exist either by virtue of the administrative machin- 
ery or by reason of the accretions to the positive law, having their in- 
ception in the ingenuity of generations of skilled practitioners in the 
common law realm. 

“Well, let’s see what we will have to surmount if we would create 
some sort of glorified vigilance committee clothed with the law. A grand 
jury can meet forthwith and a petit jury is nearly always available in 
populous counties. But the great barrier for justice to hurdle is the 
unanimous verdict of “twelve men good and true.” Then follow appeals 
to the Supreme Court, Court of Errors and Board of Pardons. What 
sanctity in all this but venerable age? In the last analysis, are any of 
them more competent to mete out even-handed justice than the original 
jury, properly guided by judicial oversight ? 

“Suppose we created a Homicide Court, having some of the func- 
tions of both a grand and a petit jury. Let is be composed of twenty- 
three men, presided over by three Judges, two from the Common Pleas 
and one a Supreme Court Justice. Let it be summonable at the call of 
the Justice. 
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“Suppose such a Court may render any of three possible verdicts: 
First, a finding of guilt by twenty or more of the twenty-three jurors ; 
second, not guilty by a like majority; third, not proven. If guilty, sen- 
tence to follow forthwith, and execution within forty-eight hours—no 
appeal, no pardon. If not guilty, that is the end of the matter; if not 
proven, such is not to be deemed a verdict of acquittal. Therefore, rele- 
gate the defendant to jail, his case to take its course before an ordinary 
jury, as at present. 

“Of course, such a scheme would have innumerable objectors. It 
would violate much of our present conception of law. But where is there 
anything ethically or inherently wrong in constituting one class of one’s 
fellow citizens the final arbiters of one’s fate, instead of some other class? 
Why should an appeal to the Supreme Court, another to the Court of 
Appeals and a third to the Board of Pardons be accessible to every villain 
with money or influence enough to prosecute them? No! After properly 
supervising and safeguarding the trial against possible error in the first 
instance, let there be an end to the matter.” 





The Newark ‘Evening News” also recently stated editorially that 
out of five criminals sentenced in Essex county during 1925, one was re- 
called and resentenced to a lighter term, and that “200 were thus freed 
earlier than the original sentence contemplated, and many of them were 
released on probation.” That this was lawful a recent decision made in 
the Court of Errors and Appeals shows, but the suspicion is a natural 
one that in some cases, at least, the resentence was the result of impor- 
tunity, or suggestion, from political or special friends of the criminal 
and not of reasons of justice. This matter might be remedied, we think, 
if the law required, in all cases of resentence, that the Judge should file 
specific reasons for his change of mind. 





The New Jersey Reformatory at Rahway has a wide-awake and 
conscientious Superintendent in charge, Dr. Frank Moore, and he says 
in a recent pamphlet recently published at the Reformatory, this, of the 
character of offenders committed to his care. It appears in a description 
of “a choice specimen of his class :” 


“Crime appealed to him because of the fun there was in it. It was 
an adventure that thrilled him, and it did not concern him how much any 
one else suffered, so long as he had the fun that was in it. The love of 
fun drove him to go as long as the going was good, and even the cer- 
tainty that he would sooner or later be caught was not sufficient to stop 
him. . . . Work interferes with his self-indulgence. When he is 
working he cannot be carousing; he cannot be out all night and be able 
to work the next day. Work tires him. It takes away his pep. He likes 
to loaf around, so that he may be on hand when things are doing. Thus 
laziness becomes one of the habits of his life. The thought of labor as 
a legitimate means of getting pleasure is not in his thinking. He loves 
ease, and figures that by stealing he can have enjoyment and still get 
other pleasures.” 
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The popular idea is that work in a workhouse or reformatory of 
any kind is appreciated and beneficial; certainly idleness would not be. 
So in a State Prison; everybody feels that there every prisoner should 
work. In fact he should even if he did not like work and found no “pep” 
in it. The Doctor finds a large class in the Reformatory “without any 
moral nature at all;” that they “can no more live straight than one born 
without a palate can talk straight ;” that in such “the instinct to do right 
seems wholly absent.” Such surely are not reformed by incarceration 
and, when guilty of a real felony again, ought to be permanently in jail. 
Why coddle such by pardons and allowing them to continue their bent to 
be permanent felons? 





It has always been interesting to some, and a ground for debate 
sometimes between young and inexperienced attorneys, whether it is 
proper for a lawyer to defend a criminal who confesses his guilt privately 
and the truth of whose confession the lawyer has no doubt. Take a usual 
case of premeditated murder. The State not only but society in general is 
concerned that the murderer shall be punished. At the criminal’s desire, 
or that of his family, the attorney pleads “not guilty,” though he knows 
he is guilty. Is it just to himself, to the public at large, to his own con- 
science? Lord Darling, following many English authorities and not a 
few American, thinks it is; that is to say, that his clear duty is to make 
the State absolutely prove by evidence that the offender is guilty. He does 
not say, however, that every obstacle to conviction that ingenuity and 
delay can place against a proper verdict should be taken advantage of. 
We present elsewhere the Honorable Lord’s view as given by him to the 
Canadian Bar Association, prefaced, as it is, with an interesting descrip- 
tion of how it came about that French was, for a long time, the legal 
language in England. We do not say that his view is certainly the correct 
one for every lawyer to take, for there are certainly some attorneys who 
will not, for conscience sake, defend those who confess to a predetermined 
crime, unless merely to show mitigating circumstances to lessen the usual 
legal punishment. But he does give, correctly, the customary English 
view, which reaches back into the past. 





The number of lawyers in this State who have practiced at the Bar 
for fifty years is necessarily few, and it is well to honor them, especially 
when of the sort of Mr. Edward M. Colie, of Newark, of whom it was 
well and correctly said by Mr. Herbert Boggs at the dinner given to Mr. 
Colie last month that the latter “can claim the distinction of having been 
instrumental in the settlement of important legal principles, and that he 
displayed consummate skill and legal ability of the highest order in the 
preparation and presentation of the causes committed to his care, his 
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arguments and briefs being marked by accuracy, lucidity and a thorough 
mastery of the facts involved.”” He might have added that there has been 
no streak of unfairness, no sham, no practising of a profession merely 
to gain a money reward, by this thus honored counselor. We congratulate 
him on his clean, fine record. 





It is not often—we can recall no earlier instance—of a note in this 
department being so printed as to convey exactly the opposite meaning 
to that intended. The word “within” in a comment in our October num- 
ber (page 290) became “without”? when the JouRNAL was issued, and, as 
showing that at least some of our subscribers are actual readers of what 
we print as “Editorial Notes” we very soon had a letter from a law firm 
at a distance inquiring if what was printed is what we intended to say. 
Certainly it was not. In the November number we could only say so in 
a small note on the last page, as our attention to the error was called 
too late for a rectification in these “Notes,” but now we repeat that we 
consider the decision of Vice-Chancellor Berry in Gevas v. Greek Res- 
taurant Workers’ Club was within “the bounds of reason,” and exactly 
meets the views on the subject of which it treats that this LAw JouRNAL 
has long held. We have been reading all that Vice-Chancellor’s opinions 
with much care, since he has been newly appointed, and are glad to say 
they seem to be as careful and sane and also as vigorous as was to have 
been expected of one whose abilities are now so well-known to the Bar. 
We much dislike to have had the error occur. 





A LAWYER’S RESPONSIBILITY FOR ORDINARY SKILL 


It is some months since an opinion in the Court of Errors and Ap- 
peals of this State on the subject of a lawyer’s responsibility for exer- 
cising reasonable knowledge and skill in practicing his profession ap- 
peared, but it ought to have a wide circulation, especially among new 
members of the Bar, who may be ignorant of what may happen if he 
does not use necessary skill or knowledge in his employment. The opinion 
is not based upon any new idea of the law, although some other States 
have long held it in decisionsabut, as the opinion states, the subject has 
rarely been passed upon in New Jersey, and, therefore, the Court fully 
states it. The case was that of McCullough v. Sullivan, to be found in 
132 Atl. Rep., p. 103, and the opinion was written by Mr. Justice Katzen- 
bach, a part of which reads: 

“Before considering the grounds advanced by the appellant for the 
reversal of this judgment it is perhaps advisable to state the law applicable 
to the present cause of action. A lawyer, without express agreement, is 
not an insurer. He is not a guarantor of the soundness of his opinions 
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or the successful outcome of the litigation which he is employed to con- 
duct, or that the instruments he will draft will be held valid by the Court 
of last resort. He is not answerable for an error of judgment in the con- 
duct of a case or for every mistake which may occur in practice. He 
does, however, undertake in the practice of his profession of the law that 
he is possessed of that reasonable knowledge and skill ordinarily pos- 
sessed by other members of his profession. He contracts to use the rea- 
sonable knowledge and skill in the transaction of business which lawyers 
of ordinary ability and skill possess and exercise. On the one hand he 
is not to be held accountable for the consequences of every act which may 
be held to be an error by a Court. On the other hand he is not immune 
from responsibility if he fails to employ in the work he undertakes that 
reasonable knowledge and skill exercised by lawyers of ordinary ability 
and skill. 

“The duties and liabilities between an attorney and his client are the 
same as those between a physician and his patient. Both the attorney and 
physician are required to exercise that reasonable knowledge and skill 
ordinarily possessed and exercised by others in their respective profes- 
sions. 

“In this State there appears to be a dearth of reported cases defining 
the relations in this respect between an attorney and his client, although 
many are found in the reports of other states. In Jacobsen v. Peterson, 
gi N. J. Law 404, 103 A. 983, Mr. Justice Trenchard, in speaking of the 
duty of an attorney, who is employed to investigate the title to real estate, 
to make a painstaking examination of the records, and to report all facts 
relating to the title, said: 


“‘He [the attorney] is, therefore, liable for any injury that may re- 
sult to his client from negligence in the performance of his duties, that is, 
from a failure to exercise ordinary care and skill in discovering in the 
records and reporting all the deeds, mortgages, judgments, etc., that af- 
fect the title in respect to which he is employed.’ 

“This opinion, delivered in the Supreme Court, was adopted in this 
Court. 92 N. J. Law, 631, 105 A. 894. 

“It was upon this principle of the law, namely, that an attorney owes 
to his client the duty of exercising the knowledge and skill ordinarily 
possessed and exercised by others in the profession, that the trial Judge 
submitted the facts in the present case to the jury, for the purpose of 
having the jury determine the liability of the defendant. In his charge 
he stated the law as above declared.” 
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LAND TAXES IN NEW JERSEY 


It seems to me the whole theory of our law concerning land taxes and 
the collection thereof is wrong and should be brought within the bounds 
of reason. 

The Courts say the tax is not a debt. It should be declared a debt by 
the Legislature. The compensation of the lawyer and doctor, and the 
craftsman’s charge for services rendered, is a debt. Why should it not 
be declared that the money paid to the State or a municipality for services 
rendered to its citizens is likewise? 

The object in making a tax a lien on land is to compel its prompt 
payment and to raise the money for the use of the State or the munici- 
pality, as the case may be; so why not accomplish it in a reasonable way ? 

When a debtor fails to pay his debt a judgment is obtained; when 
the judgment debtor fails to pay the judgment his property is advertised 
and sold; and when his property is sold it is sold for the best price it will 
fetch, and the owner receives the surplus, if any there be. Why hamper 
the tax-sale market by terms of years, rates of interest, certificates of 
redemption, notices served, strict foreclosures and all the other bugbears 
that scare the wits out of the Title Companies, so that the average citizen 
is convinced he buys a lawsuit if he competes at a tax sale? 

As a mere suggestion why not redraft a new Act along these lines : 

1. Declare taxes a debt against the owner on the day of the assess- 
ment. 

2. Declare taxes a lien on the land against which it was assessed for 
three years after the date of the assessment. 

3. If the tax is not paid at the expiration of one year from the date 
of the assessment, compel its filing with the clerk of the Common Pleas 
Court, and from then to have the force and effect of a judgment at law. 

4. If the tax is not paid within one year after the filing in the Com- 
mon Pleas Court, compel the issuance of an execution and the advertise- 
ment and sale of the property as under an ordinary execution. 

5. Before sale the property to be appraised at its true value by two 
disinterested real estate agents, and the appraisement to be carried in the 
advertisement. 

6. No sale to be made fr less than 50% of the appraised value. 

7. Out of the proceeds of the sale the taxes and costs to be first paid 
and the balance to be applied by the Court on account of other encum- 
brances, or, if there are no encumbrances, to be paid to the owner. 

8. All sales to cut off dower, curtesy, outstanding defects in title, 
mortgages, judgments and other encumbrances, excepting conditions, re- 
strictions, limitations, easements and rights of way. 

What I have outlined above may not be as precisely stated as it should 
be, but the idea is to suggest a Tax Act that will result in the sale of the 
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property for what it is reasonably worth, and relieve it from all the bur- 
dens incident to forefeiture. 
Atlantic City, N. J. W. M. C. 





FURTHER COMMENT ON THE PROPOSED ZONING AMENDMENTS 


The passage, by the last Legislature, of three Resolutions proposing 
certain Amendments to the State Constitution, brings squarely up for the 
consideration of voters certain issues of the highest importance and merit- 
ing the most careful examination as to the authority of the State to divest 
property owners of property rights by means of restrictive “zoning” legis- 
lation. 

That the Legislature should seriously propose such amendments 
emphasizes the desirability of a better understanding, particularly among 
lawyers, of the implications inherent in the proposition. 

Upon no pretense and under no authority can private property be 
taken against the will of the owner for other than a “public use.” No re- 
striction, therefore, can be imposed by the State upon private property 
for a private use, and any attempt to bring within the scope of either a 
constitutional or a legislative provision the taking of private property for 
other than a public use is, on its face, invalid and unenforceable. 

There are just three ways in which the use of property can be re- 
stricted, or property rights divested for restrictive ends: 

1. By conveyance subject to restrictions. 

2. By mutual agreement of owners. 

3. By the State, or a political sub-division thereof under a delegated 
authority, under the police power or eminent domain. 

Resolutions No. 5 and No. 12, by their terms, refer only to the ex- 
ercise of the police power. 

Resolution No. 10 makes no reference to the police power, but was 
doubtless drafted with that power, and not eminent domain, in mind, and 
the three Resolutions will be here solely considered with reference to 
their relation to the police power. 

There is nothing obviously objectionable in the language of these 
Resolutions. If it be assumed that, in acts and ordinances, Legislature 
and municipalities will keep within the limits of the police power as 
marked out by the judiciary, the objection to such Amendments is their 
utter futility and the impropriety of incorporating them in the Constitu- 
tion. A constitutional authority to “regulate and restrict . . . the 
location and use of buildings” should be, and probably will be, by the 
Courts, presumed to be an authority to regulate and restrict in lawful 
and constitutional ways. 
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The objection to the Resolutions lies deeper than the language em- 
ployed. Everyone who is at all familiar with the casualties of zoning 
litigation knows perfectly well that many advocates of zoning have been 
bitterly disappointed in the failure of repeated and insistent efforts to 
induce the Courts to enlarge the domain of the police power, and that the 
real purpose of the proposed Amendments is to so fetter the judiciary by 
a “mandate from the people,” incorporated into the Constitution, that a 
taking of property under zoning provisions heretofore unconstitutional 
because not within the police power shall now be held either to be a valid 
exercise of that power, or unassailable because permitted by the Consti- 
tution without regard to that power. 

Will the adoption of the proposed Amendments, or of any of them, 
bring about this result? 

The language of the present Zoning Act is fully as broad as the lan- 
guage of the proposed Amendments, but the Courts have repeatedly held 
that the grant by the Legislature to municipalities of authority to zone, 
although general in its terms, must, nevertheless, be confined within the 
limits of the police power as defined by the Courts. Such conclusion 
was inevitable because property rights are “natural and unalienable,” and 
are the rights of “all men” individually and not collectively. ‘Unalien- 
able” rights are such as belong to all men, and because they are natural, 
essential and inherent, they cannot be surrendered. By the same token 
they are not subject to majority control, and cannot be waived, dimin- 
ished, or defeated by Court or Legislature, but are subject only to the 
superior “sovereign” rights of the police power and eminent domain— 
sovereign and superior only because resting upon the right of self-pre- 
servation and overwhelming necessity. 

The police power is a sovereign power of the State and exists inde- 
pendently of the Constitution ; it never has been subject to any restriction ; 
indeed, the State may not divest itself of the police power by contract or 
otherwise; never having been diminished it cannot be enlarged by Con- 
stitutional Amendment; the proposed Amendments, therefore, will be in- 
effective to add sovereignty to a sovereignty already existing in all its 
fullness. The police power 4s a thing, and not a name, and its essential 
characteristics and attributes cannot be changed by a constitutional 
definition. 

Under our system of government the execution of the police power 
rests, primarily, with the Legislative department, and that department, or 
the political sub-division to which the power is delegated, may determine 
what restrictions are necessary for the protection of the health, safety, 
morals, or general welfare of the public. But such right of determination 
is not absute and arbitrary. The necessity for protection must be real 
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and substantial, and if a statute or ordinance purporting to have been 
enacted for the protection of the public health, safety, or morals has no 
real or substantial relation to those objects, the Courts must set it aside. 

A Constitution is not the State; it is not the government ; nor is it the 
source or the repository of the sovereign powers of the State. A Con- 
stitution is an agreement by the people in their individual capacities, estab- 
lishing certain principles for the government of themselves, and accepted 
as the fundamental law of the State. It controls and regulates the several 
departments of the government of the State. It declares those first and 
basic principles of right upon which government is founded. It provides 
for the organization and administration of the several departments among 
which governmental powers are apportioned. And it limits and defines. 
the rights, duties, and powers of such departments. 

While our New Jersey Constitution is the supreme, or fundamental,, 
law, it is not itself legislation; and, it having lodged the lawmaking power 
solely in the Legislature, it cannot be used as a repository of laws. The 
people cannot legislate directly, nor incorporate into the Constitution any 
legislative act. | 

The Constitution does not, and cannot, create or grant rights; its 
purpose is to declare and protect those “natural and unalienable” rights 
upon which a just government rests. 

If the Amendments are adopted, or any one of them, and the Legis- 
lature passes an Act in the very terms of such Amendment or Amend- 
ments, such Act will, nevertheless, be the act of the Legislature and not 
the act of the Constitution or of the people acting through the Constitu- 
tion, and will be wholly superfluous as it will merely be a further grant 
to municipalities of exactly the same authority as is now granted by the 
comprehensive Act known as Chapter 146 of the Laws of 1924. Ordin- 
ances passed under the authority of such new Act will have the same 
force and effect as similar ordinances now have—no more and no less. 

If, on the other hand, the Legislature attempts to read into such 
Amendments an implied grant of authority to empower municipalities to 
take private property for purposes not falling within the realm of the 
police power, the Court must, nevertheless, set aside such municipal enact- 
ments on the ground that the Constitution cannot create a right where 
none exists, or enlarge a sovereign power inherent in the State, or dimin- 
ish a natural and unalienable right of the individual. 

There is, moreover, a real danger to be apprehended in the adop- 
tion of these Amendments, or any of them. There have been frequent 
protests against the exercise, by the Courts, of the rights to declare legisla- 
tion—the will of the people expressed through their agents—void or un- 
enforceable, and such protests are sometimes voiced by persons whose 
standing and patriotism cannot be impeached. 
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What, then, may be the popular reaction if the Courts shall seem to 
arrogate to themselves the power to over-rule the will of the sovereign 
itself—the people—as expressed in the Constitution upon which the very 
existence of the Courts depends? 

Having in mind the criticism to which the Courts have already been 
subjected for their attitude toward confiscatory provisions of current zon- 
ing ordinances, what will happen if their attitude remains unchanged in 
the face of Constitutional Amendments intended to align the Courts in 
support of zoning legislation of the character now declared unconstitu- 
tional ? 

Is the Legislature sure that these Amendments will accomplish their 
intended purpose, and, if so, upon what does such assurance rest? 

If the Legislature has no such assurance is it wise, or prudent, for 
the Legislature to sponsor such Amendments, and to recommend their 
adoption ? E. A. MERRILL. 

Westfield, N. J., November, 1926. 





ADDRESS BY THE RIGHT HONORABLE LORD DARLING 


[We regret not to be able to give space to the entire address of the Right Hon- 
orable Lord Darling, long well-known on the English Bench, as delivered at the 
11th Annual Meeting of the Canadian Bar Association at Saint John, New Bruns- 
wick. The full address appeared in the October “Canadian Bar Review.” What is 
given here is commented upon, in part, in our “Editorial Notes.”—Enpitor]. 

Now, it has been stated here—and one cannot help noticing it when 
one comes to Canada—that the laws are administered in Canada partly 
in French and partly in English. That there are those who prefer to 
speak French. I think if I knew it as well I should prefer to speak it. 
But let us remember that for a long time that was the legal language in 
England. After the Normans came—after the Macmillans had gone be- 
yond the Border, and before they had become so friendly with House of 
Guise—French was the language of the English Courts, and many, many 
of the Norman legal words were used until quite lately familiarly in the 
English laws. In the English law books people did not speak of hus- 
band and wife. They spoke of baron and femme, and there were many 
other expressions which were absolutely Norman French. This language 
was introduced, no doubt for vc best of reasons of government, into the 
English Courts by William the Conqueror; and it was there continued 
until the time of Edward III. Edward III ordered that the proceedings 
in the Courts of England should be in English. The advocates spoke in 
English, which shows what a vigorous language that was which pushed 
itself up to the surface after having been buried beneath the French. It 
boldly asserted itself again, so that the men of the Norman race ordered 
that the proceedings in the Courts should be in English. 
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Yet, oddly enough, all the entries of what went on in the Courts 
were made in Latin. All the records were kept in Latin. The conduct 
of the cases was in English, the documents, records of the Court, were 
in Latin. The Reports of what the Judges decided were in French; and 
if you turn up some of the old books now you will read how Mr. Justice 
Fitzwalter would give very good reasons for finding for the plaintiff, and 
then Mr. Justice Williamson would begin a judgment by saying, “Moy 
semble quenon ... .” 

The Reports went on in French until the time of the Commonwealth ; 
when it was ordered that they should be printed in English; and so they 
were till Charles Il—rather a Frenchified person—came to the Throne; 
and he ordered that they should be printed in French again; and that was 
done until the 18th Century. Whose statutes do you think were the last 
that were printed in French? The last statutes printed in French were 
the statutes of King Richard III, who is chiefly remembered for having 
been a very bad uncle. 

There was lately a subject of the King called Roger Casement. He 
took a small part in the late War on the side of the Emperor William, 
and he was found hiding in the King’s Dominions, was tried and con- 
demned to death for high treason; and he appealed—naturally—and I 
happened to be the Judge who presided. I thought I should like to see 
exactly the very words of the statute under which he was indicted. It 
was a Statute of King Edward I]]—the Statute of Treasons. It is still 
perfectly good law, and it could not be better expressed; but I thought 
instead of trusting to a text-book I should like to see the original docu- 
ment itself. I went to the Record Office—I asked the official there to 
show me the Statute of Treasons of Edward III. He brought it out— 
the very one laid before the Parliament of Edward I1I—written at that 
time. There it was written in Norman French; and I read it, for the 
question that was argued turned upon the meaning of a very few words 
in that Statute. 

I mention this merely to show you what continuity there is in the 
administration of the law in England, since you can take out not a copy, 
but the actual Statute passed by Parliament and which received the Royal 
assent from King Edward III—given in the words used to this very day 
—le Roi le veult. Those words had been said over that very piece of 
paper containing the law upon which we condemned Roger Casement. 

You may thing that it would be very difficult to justify the printing 
ing in French of the Statutes of England into the 16th Century. I will 
give you the justification. It may or may not satisfy you—I give no 
opinion upon it—but this is what Sir Edward Coke, who was Chief Jus- 
tice of England, said about it: 
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“It is not thought fit or convenient to publish any of the Statutes en- 
acted in the vulgar tongue, lest the unlearned by bare reading without 
right understanding might suck out errors, and trusting to their own con- 
ceit might endanger themselves, and sometimes fall into destruction.” 

The result of it was, of course, that when the Statutes were so care- 
fully prepared in that way it required people who had been educated in 
the law to read them and explain them to those whose simple object was 
to break the law with impunity if they could. 

Now, how were cases tried in order that justice might be well ad- 
ministered? They were tried in early days by various methods. I dare- 
say you know them. But in the end they came to be tried as it is said— 
inaccurately said I think—by jury; and people talk a great deal about the 
advantages of trial by jury. As a matter of precision there is no such 
thing, at all events in England, and I hope not here. The proper trial is 
by Judge and jury. The jury must not be left uninstructed in the law. 
They must not be left without help and guidance as to how to construe 
the evidence, and so the real trial may be said to be by Judge and jury. 
But I myself do not think that is the whole of the truth. The real trial 
is by Judge, Jury and the Bar. It is absolutely necessary, if a trial is to 
be properly conducted, that there should be present on behalf of unlearned 
parties those who can put the case of either party to the best advantage. 
Cases of a complicated nature can only be well put before the Courts, 
so that justice may be done, by those who are accustomed to that kind 
of work. There have been those who denied this. Jeremy Bentham, for 
instance, was accustomed to assert that an advocate was an accessory 
after the fact to the crime whose supposed author he was engaged to de- 
fend. But other people, knowing more of the law than he, do not take 
that view at all. Other people believe, and I most strongly, that so far 
from being an accessory to the crime a barrister is a most essential part 
of the tribunal, if justice is to be had. A very different person from 
Jeremy Bentham held this view—the Rev. Sidney Smith. He preached 
an Assize sermon before the Judge of Assize in York in 1824, in the 
course of which he said this: “Justice is experimentally to be most ef- 
fectively promoted by the opposition efforts of practised and ingenious 
men ;” that is, Barristers. You pxesent to the selection of an impartial 
Judge the best arguments for the establishment of truth. It becomes then 
the duty of an advocate to use all the relevant arguments in his power 
to defend the cause he has adopted, and to leave the effects of those argu- 
ments to the judgment of others. And so it has long been recognized in 
our legal proceedings that, so far from being accessories after the fact, 
advocates are an absolutely necessary part of the tribunal. Even so long 
ago as Chaucer’s time, we have this description of one of them—a type. 
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The higher degree among advocates was that of Serjeant-at-law, and 
there might still be serjeants—there were several when I was called to 
the Bar—if it pleased the Chancellor to recommend their creation. Per- 
sonally, | wish some barrister of high standing would request that he 
should be advanced to the degree of Serjeant-at-law ; for I think it would 
be a fine thing now to have that ancient grade in the law restored to 
i as a 
Now I have not time, and it is not necessary, to go into what are 
all the duties of an advocate—what are the limits within which he must 
act. There have been dilemmas—curious and difficult cases, for that mat- 
ter. A well-known one is the case of Courvoisier, who killed William 
Lord Russell, and was tried for murder at the Old Bailey, before two 
Judges of the King’s Bench. He was defended by Charles Phillips, who, 
when | joined the Oxford Circuit, was still remembered—a very eminent 
advocate he was. In the course of the trial the accused man sent for 
Phillips, and confessed to him that he had murdered his master, William 
Lord Russell. Phillips was naturally much embarrassed as to what to do. 
He had been conducting the case simply upon the lines that all the evidence 
failed to prove the prisoner to be guilty, and might just as well have 
proved any other servant in the house to be guilty as Courvoisier himself. 
Phillips did not know what to do; so he went and told one of the Judges. 
It seems strange to people not in the law that he should confide to one 
of the Judges that the accused had confessed. He asked the Judge if he 
ought to throw up the case, and the Judge asked “Has he told you to 
abandon his defense?” “No,” said Mr. Phillips, “he hasn’t.” “Then,” 
said the Judge, “you must go on. Your duty is to defend him.” 

And the reason is that it is the duty of an advocate to see that the 
man accused is proved guilty by evidence according to law. It is not for 
him to say that he is guilty. It is not for him to believe or disbelieve his 
client. His duty is to appear for him, and unless he is told that the man 
desires to plead guilty, to defend him—not to try to convict some innocent 
person—of course not—but he should defend his own client to the extent 
of seeing that the prosecution prove him guilty, and that is what Mr. 
Phillips did. Possibly he used some expressions in the course of his 
speeches to which people might reasonably take exception. There was 
much discussion as to that, but men of great experience in the law have 
given their opinions upon this, and you will pardon me if I dwell upon 
the matter for a moment or two, because I am addressing advocates who 
have difficult problems to solve in the Courts, Baron Bramwell—one of. the 
finest Judges of our time—said this: 

“A man’s rights are to be determined by the Court; not by his advo- 


cate. It is for want of remembering this that foolish people object against 
lawyers that they would advocate a cause contrary to their own opinions. 
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A client is entitled to say to his counsel—I want your advocacy and not 
your judgment. I prefer the judgment of the Court.” 


And Chief Justice Cockburn, speaking upon this subject and indicat- 
ing to advocates what they might properly do or omit, said this: 
“An advocate should be fearless in the interests of his client, but 


with this restriction, that he wields the arms of the soldier and not of the 
assassin.” 


Now I had said some time ago that in my opinion the advocate is so 
important a part of the tribunal that it is fair to say the trial is by Judge, 
Jury and Advocate, each of them performing a separate and well-defined 
function in order that justice may be done—for that is what we all should 
wish ; we who are engaged in the practice of the law. And I noticed—if 
I caught his words rightly—I noticed in the address of Maitre Chresteil a 
passage as I thought practically to this same effect. When you have co- 
Operation, you have the finest instrument for the doing of justice which 
can be imagined. I was told by a member of this Association that in 
Quebec they speak of “La Magistrature assise, et la Magistrature debout” 
—Judge and counsel are both of them entitled to be called magistrates, be- 
cause both of them are trying to assist in the doing of justice as between 
one subject of the King and another or even as between the Crown itself 
and its meanest subject. It is recognized also in this. 

We have a phrase in the law that every barrister is to be considered a 
friend of the Court. It is the duty of a barrister—and I have seen it 
performed—if he observes that the Judge is ignorant of some decisive 
judgment in point when Barristers engaged in the case have cited authori- 
ties which do not decide the question—it is the Barrister’s right and duty 
to interpose as Amicus Curiae, be he but the humblest junior in Court, 
and, so acting, he is entitled to receive the thanks of the Bench. He is 
recognized as the friend of the Court, and one cannot imagine that an 
advocate could find himself in a more honorable position. 





SOME FOSSILS OF CRIMINAL PROCEDURE’ 


The inefficiency in the administration of criminal laws in this country 
is due largely to the preservation of antiquated and effete rules of criminal 
procedure. “Some of the instaftces of enforcement,” says Wigmore, 
“would seem incredible even in the justice of a tribe of African fetish 
worshipers.” 

New subjects of substantive law are being constantly created, old 
subjects amplified and adapted to modern social conditions, but the meth- 
ods of applying and enforcing these laws have remained essentially un- 





‘From a recent number of the “Indiana Law Journal,” the author being Mr. 
Lenn J. Oare. See comment in our “Editorial Notes.” 
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changed since the American Revolution. The machinery for the enforce- 
ment of criminal laws is carrying year after year an increasingly greater 
burden, but there has been no significant changes in the machinery itself 
to take care of this increasing burden. 

In some respects the administration of criminal justice has advanced 
but little beyond that of our Anglo-Saxon ancestors. By their system 
the accused was tried by ordeal, by battel, and by compurgation. In 
these trials no attempt was made to ascertain the facts and apply human 
reasoning. The machinery for administering criminal justice was then 
concerned only with formalities. The Deity supposedly took care of the 
facts and saw that right prevailed. It was incumbent upon the legal 
tribunal to see that all formalities were rigidly observed; the judgment 
itself was judicium Dei. Marked traces of these barbaric trials persist 
even to this day. 

The rules of criminal procedure in this country to-day are more 
concerned with the preservation of the rules themselves and with the per- 
fection of a system of formalism and the enforcement of this formalism. 
These rules are treated as ends in themselves rather than as means to an 
end. The rules of criminal procedure are merely rules of the game which 
are preserved with cant and technicality ; and the question of the defend- 
ant’s guilt or innocence becomes a subsidiary consideration. This apotheo- 
sis of technical formalism in criminal trials is repugnant to common sense, 
to social decency and to common justice. 

It is not necessary to make invidious comparisons to show that the 
percentage of crime based on population in this country exceeds that of 
any other civilized country in the world. This American scandal is well 
known to the most casual student. 

Our excuse for this orgy of crime surely cannot be lack of intelli- 
gence, or poverty, or greater proportion of insanity and feeble mindedness, 
or any number of other social or biological causes. The cause must be 
and is the inefficiency of our machinery for the administration of criminal 
laws. It is not only significant but is ample proof of this assertion that 
the proportion of crime in this country to that of any other country is in 
the inverse ratio of the proportion of criminals that are apprehended, con- 
victed and punished here as compared with other civilized countries. In 
no other country is there such laxity in the enforcement of criminal laws. 
This and this only can be the reason for our being the most law-violating 
of all civilized countries. The enforcement of criminal laws with cer- 
tainty and celerity would reduce criminality in this country to the mini- 
mum under our existing social conditions; but to effectively enforce the 
criminal laws it would be necessary to abrogate our long established system 
of arbitrary and technical rules. In England, where these rules were 
created, they were abrogated years ago and a simple and commonsense 
system substituted in their stead. 
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In the trial of a criminal case there can be but one question for the 
legal tribunal, “Is the defendant guilty?” Intelligent rules of procedure 
would present the trial of that single question. Such rules would be mere- 
ly the means to an end and not the end itself. They would serve a salutary 
purpose in assisting the discovery of facts. 

Nevertheless, we adhere to the fossils of criminal procedure and apply 
the rules in the trial of criminal cases not as the means of arriving at the 
ultimate fact at issue, but for the purpose of justifying the rules them- 
selves. Thus the trial becomes a forensic contest of wits and the ulti- 
mate end is lost sight of in the fogs of technicality. Preserving technicali- 
ties which are of no consequence, so far as the substantive rights of the 
accused are concerned, causes the collapse of our entire system of ad- 
ministering criminal justice. 

The public complains of the law’s delay, the inefficiency of Courts, 
the manipulation of clever lawyers which prevents cases from being heard 
on their merits, and the disgraceful and scandalous laxity in the enforce- 
ment of criminal laws. 

Since the lawyers occupy practically all judicial positions and dom- 
inate our Legislatures, the public may well hold the lawyers responsible 
for any defects that exist in criminal procedure. The public has the right 
to expect that the lawyers, who know best what changes should be made, 
will make the necessary changes, and adapt the tools of their profession to 
existing conditions, or abrogate them entirely and adopt a more sensible 
and workable system. 

The reason that our system of administering criminal justice is not 
modernized is simple inertia on the part of the legal profession. The 
lawyer of all people is closest bound to precedent. He does not often 
delve into the history of the rules and often does not know the reason 
upon which they are founded, or their historical origin. He knows them 
to be rules of the game and as such they are sacred. To destroy them 
would be rank heresy. To follow them is part of the lawyer’s idolatrous 
worship of formalism. 

Slight analysis is sufficient to convince one of the absurdity of many 
of the technical rules. A noted example is the one which prevents the 
prosecuting attorney from comfmenting upon the defendant’s failure to 
testify. This rule, like most others, was founded upon reason and grew 
out of necessity. Under the early common law there was some danger 
that the accused would be tortured if he refused to testify, and not until 
a late date was the accused allowed counsel for his defense in a criminal 
trial. To apply this rule now in a Court of justice is the rankest ana- 
chronism. The accused knows best the facts pertaining to the act of 
which he is charged and, if he refuses to testify, the most logical con- 
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clusion is that he is guilty. To deny this process of reasoning in a Court 
of law is an attempt to turn back the most natural stream of human rea- 
soning. 

The rule that a defendant is presumed to be innocent throughout the 
entire trial until he is proven guilty beyond all reasonable doubt is fre- 
quently responsible for the miscarriage of justice. When a man is in- 
dicted and put upon trial, the question should be simply, “Is he guilty?” 
To engage in philosophizing about reasonable doubt leads to no logical 
determination and becomes a smoke screen behind which many a guilty 
culprit makes his escape. 

There is no reason whatever for technicalities and formalism in the 
indictment or information, and yet the law upon this subject is highly 
critical and much involved. The necessity of the indictment or informa- 
tion arose to counteract tyranny which sometimes decreed that a man be 
thrown into prison without knowing the nature of the offense with which 
he was charged, and without giving him opportunity of trial, or, if tried, 
sometimes compelled him to be subjected to a second or subsequent trial. 
Thus the requirement that an indictment or information be filed against 
the accused became a sacred heritage of a free people, giving the accused 
an opportunity to prepare for trial and insuring him against double 
jeopardy. This was the ancient purpose and it is the purpose to-day of 
the indictment and information, but the accused is not entitled to all the 
opportunities given him by the many technical and fossilized rules sur- 
rounding the subject of indictments and informations. The indictment 
or information should be held sufficient if it names the offense and states 
when and where it was committed as it now is in England. The indict- 
ment owes its verbiage and elaborate formalism to its historical origin ; 
but it cannot be maintained that the use of formal and complex allega- 
tions in the indictment are now necessary as they simply incumber the 
machinery for administration of criminal justice. Simple and direct lan- 
guage will serve all useful purposes. Many criminals go unpunished by 
reason of technical rules with reference to the indictment that have noth- 
ing to do with the substantial rights of the defendants. These rules and 
many others are familiar to all lawyers; and yet they continue in our pro- 
cedure and help to bring about the non-enforcement of our criminal laws 
as a national scandal. 

Much can be said on the subject of the inefficiency of our police sys- 
tem and other institutions for the detection of crime and the apprehension 
of criminals. However, whatever may be said on this subject cannot ex- 
cuse the existence of our archaic criminal procedure. Criminal pro- 
cedure must be corrected before any considerable advancement in the 
police system can be expected. Even the most ignorant police officer can 
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reason that it little avails him to apprehend a criminal when probably the 
inefficient legal machinery will set the criminal free and permit him to 
scornfully laugh at the sworn officers of the law for their useless of- 
ficiousness. It would certainly be encouraging to a police officer to know 
that if he apprehended a criminal the majesty of the law would be vindi- 
cated with certainty and celerity. Intelligent reformation of our machin- 
ery of administering criminal laws will to a great extent solve the prob- 
lem of detection and apprehension. 

The excuse that is most frequently given for the maintenance of the 
present methods of criminal procedure is the specious argument that to 
overturn them would be derogatory of constitutional guaranties. It is not 
maintained that the defendant in a criminal case should be denied rights 
guaranteed by the Constitution; for the conviction of a defendant, how- 
ever guilty a culprit he may be, is not -justified by proceedings violative 
of our fundamental law. But these constitutional guaranties so frequently 
brought to the defense of the criminal have as their legitimate purpose 
the protection of the innocent. The purpose of procedure is regulatory— 
to secure the orderly administration of a Court of law in the serious busi- 
ness of determining a substantive fact, the guilt or innocence of a de- 
fendant. Matters of mere procedure are not substantive. The criminal 
has no right to their perpetuity for the purpose of preventing punishment 
for crimes committed or to prevent a commonsense investigation of the 
real question before the tribunal. 

Too much stress has been put upon the rights of the defendant and 
not enough upon the rights of the State. The trial should be fair to the 
defendant but equally fair to the State. The defendant’s constitutional 
guaranties must be religiously observed, but in the spirit in which they 
came into existence; that is, for the protection of the innocent and to 
guard so far as human agencies can against the conviction of those who 
are innocent and unjustly accused of crime. These constitutional guar- 
anties were never intended to shield from justice and merited punishment 
those who are actually guilty and certainly cannot prevent the institution 
of such rules of procedure as would guarantee a fair and expeditious trial 
to both the defendant and the State. 

The present machinery for the administration of criminal justice has 
outworn its usefulness and should be relegated to the museum of bar- 
barism and antiquity. In its stead should be substituted a system similar 
to that in England which would insure a commonsense investigation of 
the facts and would provide for the enforcement of law with certainty 
and with celerity. 
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IN RE HENDERSON’S ESTATE 


(Essex Co. Orphans’ Court, Nov. 16, 1926) 

Will—Decree of Distribution—Interpretation of Will—Implied Bequest 

In the matter of the Estate of Frances C. Henderson, deceased. On 
Petition upon an Accounting for Decree of Distribution. 

Messrs. Waddington & Matthews for Pennsylvania Company for 
Insurance on Lives and Granting Annuities, and Andrew A. Blair, as 
Trustees under the will of Frances C. Henderson. 

Mr. Robert H. McCarter for Arthur H. Geissler. 

Mr. John M. Emery for Pinckney H. Adams, as Guardian for Flor- 
ence and Elizabeth Adams. 

Messrs. Lindabury, Depue & Faulks for Pinckney H. Adams, in- 
dividually. 

Messrs. Carrick & Wortendyke (specially) for Ernst, Franz and 
Clemens von Pruschen. 


FLANNAGAN, J.: This is a proceeding by petition for instruc- 
tions upon an accounting as to the distribution of income under the will 
of Frances C. Henderson, deceased. 

All the parties are before the Court, the von Pruschens having been 
lately brought in by order to show cause. They fail to appear except to 
contest the jurisdiction of the Court to dispose of corpus of the estate. 

At the time of the death of testatrix she had two living children, both 
daughters, both married, one Mrs. Fanny von Pruschen and the other 
Mrs. Julia Adams. 

Testatrix also had five grandchildren, four of them grandsons and 
one a granddaughter. Three of these grandsons were young men, all 
over 25 years of age, the sons of Mrs. Fanny von Pruschen. The grand- 
daughter and the other grandson were children of Mrs. Adams, the grand- 
daughter being about 28 years of age and the Adams grandson about 18 
years of age. None of the grandchildren were married, but all were of 
marriageable age except the Adams boy (J. Pinckney H. Adams). This 
was the family situation at the time of the death of the testatrix and also 
substantially at the time of the making of her will, her will having been 
made only about two years before her death. 

After disposing of her jewelry, furniture and other domestic effects 
to her daughter, Mrs. Julia Adams, the testatrix’s will divided her prop- 
erty into two equal shares or parts, both parts being left to the same 
trustees, the interest and profits from one part to be paid to her daughter, 
Fanny von Pruschen, “regularly as long as she lives,” and the interest 
and profits from the other part to be paid to her daughter, Julia Adams, 
“regularly as long as she lives.” 
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The testatrix then made express provisions for the following con- 
tingencies : 

Ist. For the accumulation of income for his or her benefit in case 
either of the grandchildren should be under 30 years of age at the time 
of the death of their mother, such accumulation to continue until such 
grandchild should attain to 30 years of age, whereupon his or her 
“moiety” should be paid over to him or her “regularly.” 

2nd. In the event of either grandchild dying “unmarried,” his or 
her share to be added to the share of the sister or brother. 

3rd. In case of the marriage of the granddaughter, such grand- 
daughter’s share to be free of any control, interference or debts of any 
husband. 

4th. The share of any grandson to be clear of any claim or demand 
of any creditor of his. 

5th. In the event there should be no great-grandchildren, on the 
Julia Adams side, left at the time of the death of the grandchildren (the 
testatrix’s child, Julia Adams, being dead also), then all the property left 
in trust for the daughter, Julia Adams, and for her children, is directed 
to be placed in trust for the other daughter of testatrix, Fanny von Prus- 
chen, or her children, and ‘“‘only the income paid over.”’ The clause mak- 
ing these last provisions reads as follows: 


“Should neither of the children of my daughter, Julia, leave children, 
then after her death and theirs, all the property herein left in trust for 
her or them shall be placed in trust for my daughter, Fanny, or her chil- 
dren, and only the income paid over.” 


No express language is found in the will providing for the termina- 
tion of the trust, and no other contingencies which now exist, or may 
hereafter arise, are expressly provided for, except those already above 
stated. 

No questions are before the Court in regard to the Fanny von 
Pruschen share; the only question which must now be disposed of being 
the disposition of a sub-share of the income arising out of the Julia 
Adams’ share. This question arises out of the following facts: 

After the death of testatrix, one of her grandchildren, i. e., the grand- 
daughter (herself named Julia, and ‘the daughter of Julia Adams), mar- 
ried a Mr. Geissler, and the testatrix’s daughter, Julia Adams, having 
died, the income of one-half the Adams share was paid to Mrs. Geissler, 
the income from the other half being paid to the other Adams’ grand- 
child, to wit, Pinckney Adams. On March 1, 1925, Mrs. Geissler died 
without issue, leaving a husband surviving, and a will in his favor as 
residuary legatee, and appointing him her executor. 

The question presented is, who is now entitled to the income formerly 
paid to Mrs. Geissler during her lifetime? It is claimed, 1st, by her hus- 
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band, Mr. Geissler; 2nd, by her brother, Pinckney Adams; and 3rd, by 
the infant children of Pinckney Adams, being the testatrix’s great-grand- 
children, Florence Day Adams and Elizabeth M. Adams. 

As there is, as already indicated, no express language in the will 
covering the situation presented, the answer to the question, if it is to 
be found in the will at all, must be found by viewing it as a whole and 
by implication from its terms. 

Viewing the will as a whole there is manifest in its provisions a 
strong family instinct and the dominant purpose to benefit testatrix’s own 
kin equally per stirpes. Not a dollar goes to any outside object or pur- 
pose. Except for her household and personal effects, she ties up her en- 
tire estate in trust, specifying none but her own kin as beneficiaries. Her 
beneficial contingent provisions extend beyond the end of the lives of 
unborn great-grandchildren, the possible issue of unmarried grandchil- 
dren, and she saw to it that in the event of failure of great-grandchildren 
of the Julia Adams’ line, the Julia Adams’ share should be “placed” in 
trust for beneficiaries of her own blood line, going to the Fanny von 
Pruschen branch. Not an express provision is found contemplating any 
control or benefit outside of those of her own blood, and, on the contrary, 
she expressly provides that her bounty shall be free of any control of 
any husband of her granddaughter (Mrs. Geissler), or from the creditors 
of her grandson (Pinckney Adams). No thought of an ultimate distri- 
bution of the corpus of the estate finds definite expression anywhere in 
the will, the thought continually recurring being the enjoyment of income 
by those of her own blood, reserving the corpus to produce more income 
for the benefit of succeeding kin; each succeeding generation in each line 
enjoying the share of its progenitor. 

The dominant purposes manifested in the will by testatrix were 
natural and normal. They were, first, to dispose of her entire estate; sec- 
ond, to benefit those of her own blood; and, third, to do so in proportion 
to the nearness of their relationship to her, each generation succeeding 
to the share of its predecessor. 

As to the contention that Mr. Geissler, as executor of his wife, is now 
entitled to the income which was enjoyed by her during her lifetime, the 
result of such contention, if it be sound, would be that Mr. Geissler, in- 
dividually, as residuary legatee under his wife’s will, would enter upon 
the enjoyment of her sub-share of the income. Mr. Geissler stands as a 
stranger to testatrix and not of her blood, and the contention flies in the 
face of the dominant purposes of the will. 

The foundation of the contention in behalf of Mr. Geissler is the 
following clause, taken in connection with the clause already quoted: 


“As each child [referring to children of testatrix’s daughter Julia] 
reaches the age of 30 (if my daughter Julia is already dead), his or her 
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share of the accumulated interest as well as of the regular income from 
said moiety is to be paid to him or her regularly. Should either child die 
unmarried, his or her share is to be added to the share of the sister or 
brother as the case may be.” 

The theory upon which the claim is based is set forth in the brief 
of Mr. Geissler’s counsel, as follows: 

“Mr. Geissler’s contention of his right as executor to the income of 
one-half of the moiety accumulated and current is based upon the fol- 
lowing idea, that at the time of his wife’s death, she (Julia H. Geissler) 
was seized, possessed and the true owner of the corpus of one-fourth of 
the entire estate of Frances C. Henderson, subject to the contingency that 
she die married, and further subject to the contingent remainder in favor 
of the three von Pruschens; that the fact that Mrs. Geissler died mar- 
ried defeated the remainder in favor of J. Pinckney H. Adams.” 


It is not contended that any express provision is to be found in the 
will leaving any corpus of the estate to Mrs. Geissler—the will provides 
that “the regular income” is to be paid to her regularly.” The claim 
rests upon the theory of an implied bequest of corpus, such implication 
arising, as is claimed, from the gift of the income under the terms of the 
clauses quoted. 

It is conceded by Mr. Geissler that this income would end with the 
life of Pinckney Adams leaving no surviving issue, when it would pass 
to the von Pruschen branch. 

At the time of the death of testatrix, Mrs. Geissler (her grand- 
daughter) was not married to Mr. Geissler. Mr. Geissler’s contention 
involves imputing to the testatrix the intention that, in case of Mrs. 
Giessler dying married but childless, then her nominees, or next of kin, 
should enjoy an estate terminable with the life of Pinckney Adams dying 
childless. The testatrix’s will expressly provided that in case of the death 
of the granddaughter unmarried her share should pass to her brother, 
Pinckney Adams. There is no conceivable natural reason of affection or 
otherwise why the testatrix should intend to give the share of her grand- 
daughter to her grandson in case the granddaughter died unmarried, and 
yet give the next of kin, or nominees of the granddaughter, in case she 
died married but childless, an inegme terminable with the life of the 
grandson and to his exclusion. No connection between the grandson’s 
life and an income to a nominee of the childless granddaughter is im- 
aginable from the facts presented. 

The Court will not raise an implication for the purpose of making 
a distribution of testatrix’s property in a manner for which no natural or 


logical desire can be seen. 
The paramount intentions of the testatrix, as plainly evident from 
her whole will, can only be satisfied by a distribution of the sub-share of 
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the income, enjoyed heretofore by Mrs. Geissler, to her brother, Pinckney 
Adams. The reasoning of the Court in Denise v. Denise, 37 N. J. E. 
163; Hanneman v. Richter, 62 N. J. E. 365, Affd. 63 N. J. E. 803; Hol- 
ton v. White, 23 N. J. L. 330; Barnard v. Barlow, 50 N. J. E. 131 and 
51 N. J. E. 620 (the latter as to disposition of income), sustains such an 
implied bequest. Distribution will be ordered accordingly. 





MISCELLANY 





THE NEW APPEALS JUDGE 





The man selected by Governor 
Moore to succeed Judge Gardner 
in the Court of Errors and Appeals 
of this State, was, as is below 
noted, Mr. Joseph Alfred Dear, of 
Jersey City; not a lawyer. 

Mr. Dear is a Republican, as was 
Mr. Gardner. He is a graduate of 
Princeton University and is man- 
aging Editor and a part owner of 
the “Jersey Journal,” which was 
acquired by his father, the late 
Joseph A. Dear, years ago. There 
was no trouble about his confirma- 
tion by the Senate. 





SOME NEW APPOINTMENTS 





When the Legislature met in ad- 
journed session on November 15, 
in the evening, the Governor sent 
these nominations to the Senate, 
among others: 

Judge of the Circuit Court—W. 
Frank Sooy, of Atlantic City, to 
succeed Theodore Schimpf, de- 
ceased. 

Judge of the Court of Errors and 
Appeals—Joseph A. Dear of Jer- 
sey City, to succeed Walter P. 
Gardner, resigned. 

Member of the Commissioners of 
Pilotage—John J. Scully of Jersey 
City. 

Prosecutor of the Pleas of Salem 
County—William A. W. Grier, of 
Salem, to succeed Daniel F. Sum- 
merill, Jr., deceased. 


The Senate confirmed all the 
nominations. Both branches of the 
Legislature then adjourned to the 
day before the meeting of the 
Legislature of 1927. 





HONORS TO EDWARD M. COLIE 





In recognition of his fifty years 
as a member of the New Jersey 
Bar, Mr. Edward M. Colie, of East 
Orange, was made the guest of 
honor on October 16th, at a dinner 
in Newark, which was notable for 
the number of leaders in the pro- 
fession among the 100 or more who 
attended. The affair was held in 
the Washington Restaurant and 
Mr. Edward D. Duffield, President 
of the Prudential, was toastmaster. 

Flanking Mr. Colie at the guest 
table sat Supreme Court Justice 
Kalisch, Bishop Lines, Judge 
Mountain, Herbert Boggs, Bishop 
Coadjutor Stearly, Vice-Chancel- 
lor Berry, Frank Bergen, Attorney- 
General Katzenbach and Judges 
Smith, Porter, Flannagan, Caffrey 
and VanRiper. 

The dinner was arranged by a 
committee of which Mr. Duffheld 
was chairman, his fellow commit- 
teemen being Mr. Bergen (who was 
himself guest of honor at a fiftieth 
anniversary dinner three years be- 
fore), Robert H. McCarter, John 
R. Hardin, Charles M. Myers, 
Mayor Raymond and Jacob L. 
Newman. 
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Chancellor Walker, Chief Justice 
Gummere, Mayor Raymond and a 
number of others, kept away by the 
very stormy weather. prevailing 
that day or other causes, wired 
their regrets. 

Addresses were made by Mr. 
Boggs (member of the same class 
of attorneys admitted at the No- 
vember Term, 1876), Mr. Duffield, 
Mr. Bergen, former Judge Putnam 
of New York, Mr. Newman, and, 
lastly, by Mr. Colie, who said that 
“this garment of praise, so beauti- 
fully prepared,” had put him in a 
hypnotic state. It seemed to him 
hyperbole, but he knew that the 
words that were spoken’ were 
couched in the language of friend- 
ship and affection, and as such he 
would ever treasure them. “But,” 
added Mr. Colie, “I want it under- 
stood that this is not a valedictory, 
and that what has been said will be 
to me an impetus to go on and do 
more work.” 





ACQUITTAL OF A LAWYER 


Dr. Aaron L. Simon, of Passaic, 
N. J., who is both a member of the 
Bar of this State and a physician, 
was acquitted from a charge of 
conspiracy in the Passaic Court last 
month, the Court (Judge Delaney) 
directing the jury, after the State 
had put in its evidence, that it must 
acquit, on the ground that “con- 
spiracy” was not proved. “There 
may be inferences,” said the Judge, 
“but we don’t convict on inferences. 

Conspiracy must be between 
two or more persons,” and the 
proof failed to sustain a conspiracy. 

In December, 1923, the defend- 
ant was first tried on the charge of 
“conspiracy” in making out false 
application blanks for insurance 
policies. He was found guilty and 
sentenced. On appeal the case was 
sent back to Passaic county for re- 


ra 


trial, with the result as above 


stated. 





MARRIAGE OF A JUDGE 





Judge James I. Bowers of the 
Somerset County District Court, 
formerly Prosecuting Attorney, 
was married on Nov. 13th to Miss 
Evelyn Lockwood Ludlow, of Far 
Hills. The couple left for a motor 
trip to Asheville, N. C. Judge 
Bowers served in the army during 
the World War. 





NEW JERSEY BAR EXAMINA- 
TIONS, OCT. TERM, 1926 


ATTORNEYS’ QUESTIONS 

1. How do the following officers 
in New Jersey receive their offices ; 
what is the term of service of each? 
(a) Chancellor; (b) State Treas- 
urer; (c) Attorney General; (d) 
Circuit Court Judges; (e) County 
Clerks; (f) Vice-Chancellors. 

2. What does the United States’ 
Constitution provide concerning 
fugitives from justice? 

3. A made a deed of real estate 
to John Smith, and Mary Jones, 
and James Brown and Mary 
Brown, his wife. Thereafter John 
Smith married Mary Jones, and 
thereafter Smith died _ intestate, 
leaving one child and his widow. 
What shares did Smith’s widow 
and child, James Brown and Mary 
Brown, have? 

4. The XYZ corporation exe- 
cuted to B, as mortgagee, a mort- 
gage on land owned by it upon 
which was erected a factory equip- 
ped with machinery annexed to 
the freehold. The corporation also 
executed to B a chattel mortgage 
on the machinery. The corporation 
became insolvent and a_ receiver 
was appointed. Foreclosure pro- 


ceedings were started by B on the 
real property mortgage. The chat- 
tel mortgage was void, for lack of 
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compliance with certain statutory 
requirements. B claims that his 
real property mortgage attaches to 
the machinery. Is B’s contention 
sound ? 

5. Defendant A was engaged in 
raising a boiler out of a_ barge 
which had been rented by B, the 
owner, to C. Due to A’s negligence, 
the boiler fell, destroying the barge. 
B sued A, who moved to dismiss 
the complaint on the ground that B 
had no cause of action against him, 
A. Rule on motion. 

6. What are the implied war- 
ranties in sales by sample? 

7. A, on March 1, 1925, induced 
B to purchase shares of stock in 
the X corporation, representing that 
the stock had an actual book value 
of $200.00 per share at which price 
B purchased. Certificates for the 
stock were delivered to B. On 
April 1, 1925, B discovered that the 
book value of the stock was only 
$50.00 per share at the time of pur- 
chase. What legal remedies has B? 
What is the measure of damages ? 

8. Smith, an owner, entered into 
contract with Jones, a contractor, 
for the building of a house. Jones 
subcontracted the mason work to 
Brown, for which Brown was to 
receive $1,000.00. Brown finished 
a part of the work, for which he 
was paid $250.00. Difficulties arose 
between the owner and contractor, 
and Brown refused to _ proceed. 
Smith said to Brown: “Finish 
your work and I will pay you.” 
Smith pleaded statute of frauds to 
Brown’s complaint. The Court re- 
fused motions for non-suit and for 
direction of verdict and jury found 
for plaintiff in sum of $750.00. Was 
the Court’s action proper? 

g. (a) When did the Uniform 
Partnership Act become a law in 
New Jersey? (b) Under the above 
Act, in a going business, what 
limitations are there on the au- 
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thority of a less number than all the 
partners ? 

10. Draw power of attorney to 
manage, lease and sell real estate, 
with power of substitution. 

11. A bought a horse from B 
and gave him a check on the X. Y. 
bank, which he (A) had had cer- 
tified. Before the check was pre- 
sented, A discovered, as he claimed, 
that he had been defrauded, and 
stopped payment. B presented the 
check at the X. Y. bank, which re- 
fused payment. Had it a right to 
do so? Do you know of any recent 
legislation on the subject? 

12. A was on his deathbed. He 
sent for his attorney to draw his 
will. The attorney took down his 
directions in the presence of three 
witnesses, and sat at a desk in the 
same room to put them into shape 
to be executed. After he had com- 
pleted his work, he went back to 
the bedside, and, while he was read- 
ing the will to the testator, the lat- 
ter died. The estate consisted of 
personalty only, and it is now 
sought to prove his instructions to 
the attorney as a nuncupative will. 
Can this be done? 

13. A testator residing in New 
Jersey executed his will in due form 
of law with two witnesses. He 
owned a house in the City of Wash- 
ington, D. C., with furniture and 
pictures therein, all which he gave 
to one of his daughters. Under the 
Federal legislation governing the 
District of Columbia three  wit- 
nesses are necessary to a will. How 
did this affect the devolution of his 
property in Washington? 

14. Jones desires to create i 
trust for his daughter, Mary, in a 
certain house and lot, so as to be 
free from her husband’s control. 
He conveys to Smith as trustee. 
(a) Draw the trust clause. (b) 


Where in the deed would you in- 
sert it? 
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15. (a) What was the origin of 
the modern law of trusts? (b) 
How did the deed of bargain and 
sale operate to vest the legal title 
at common law? 

16. A, borrowed from his wife 
B, the sum of $1,000, promising to 
repay her on demand. How and 
where, if at all, can she sue him 
to recover it? 

17. (a) What was the common 
law action of detinue? (b) What 
has taken its place in New Jersey? 

18. B was a passenger on a train 
of the E railroad. He entered a 
combination smoking and baggage 
car, and finding all the seats oc- 
cupied, entered the baggage com- 
partment, where with a number of 
other passengers he stood, and 
where he stood when the conductor 
punched his ticket. Another train 
of the same company ran into this 
train, and the plaintiff was injured. 
On his suit, the railroad company 
asked for a non-suit on the ground 
of the passenger’s contributory neg- 
ligence in standing in the baggage 
compartment. What should the 
Court do? 

19. A shot B while A was in the 
act of committing a highway rob- 
bery on B in Hoboken. B was then 
taken on board of an English vessel 
and died of his wound while the 
ship was on the high seas. A was 
indicted for murder by the grand 
jury of Hudson County. Could he 
be convicted ? 

20. In what case or cases may a 
writ of error issue directly from 
the Court of Errors and Appeals to 
the Oyer and Terminer? What is 
the procedure ? 

21. A filed a petition for abso- 
lute divorce against B on the ground 
of extreme cruelty seven months 
after the last act of cruelty com- 
plained of. It was shown at the 


hearing that for three months after 
the alleged act of cruelty had taken 
place, A and B continued to live 


under the same roof. Is A entitled 
to a decree, extreme cruelty having 
been found? 

22. Three individuals signed a 
certificate of incorporation on De- 
cember 1, 1924. The certificate was 
recorded in the county clerk’s office 
on December 4, 1924, and filed in 
the Secretary of State’s office on 
December 7, 1924. In the mean- 
time, the incorporators did cerfain 
acts in attempted execution of the 
powers conferred by the certificate 
of incorporation. On December 3, 
1924, an agent of this alleged cor- 
poration, acting for it in the prose- 
cution of its business, by negligence, 
injured X, who sued the corpora- 
tion for damages. Is the corpora- 
tion, as such, liable for damages? 
If so, why, and if not, on what 
theory? 

23. A, a physician, examined B, 
the plaintiff in an action for per- 
sonal injuries, a day prior to trial 
for the purpose of testifying at the 
trial. Is A competent to testify as 
to statements made by B describing 
the symptoms of his ailment ? 

24. When is a married woman 
competent to give evidence against 
her husband, (a) in a civil action, 
(b) in a criminal action? When 
is she compellable ? 

25. Draw an answer in an ac- 
tion at law setting up the plaintiff’s 
failure to comply with conditions 
precedent to defendant’s duty to 
perform a contract. 

26. The defendant in an action 
of replevin claimed the chattel and 
put up a redelivery bond. On the 
trial plaintiff won a verdict for the 
value of the chattel, with damages 
for its detention. Defendant offer- 
ed to return the chattel to plaintiff. 
Was plaintiff bound to accept? 

27. Defendant was sued in Mer- 
cer Circuit Court to recover dam- 
ages under the death act for causing 
death of plaintiff’s intestate. Trial 
resulted in a verdict for the plain- 
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tiff’s intestate. On appeal to the 
Court of Errors and Appeals the 
grounds of appeal were that (1) 
the verdict was contrary to the evi- 
dence; (2) it was contrary to the 
charge of the Court; and (3) the 
damages were excessive. As _ at- 
torney for the defendant, what 
jrocedure would you follow? 

28. A murderer applies to X, an 
attorney, to defend him, confessing 
his crime without mitigating cir- 
cumstances. Can X ethically de- 
fend him? 

29. Draw the necessary affidavit 
to a petition for divorce on the 
ground of desertion. 

30. A, who holds a deed from B, 
a devisee under an_ inartificially 
drawn will, filed a bill in Chancery 
for a construction of the will in 
respect of this devise, to determine 
what estate in the land he possesses. 
Will Chancery entertain such a 
cause ? 


CoUNSELOoRS’ QUESTIONS 


1. Under statutory authority the 
State Water Policy Commission, 
created as a State agency, entered 
into a contract to purchase lands 
and to deliver bonds therefor of the 
par value of $1,000,000, secured by 
mortgage on the property so pur- 
chased. This contract was chal- 
lenged by the State, through an in- 
formation filed by the Attorney- 
General. Should the Court sustain 
the contract? If so, under what 
circumstances ? 

2. Give three constitutional limi- 
tations of the powers of Congress 
and three constitutional limitations 
of the powers of the individual 
States. 

3. A leased premises to B for a 
term of years, B agreeing to pay all 
taxes assessed against the premises 
as they became due. B failed to 
pay the taxes, and the premises 
were struck off and sold by the Col- 


lector of Taxes to B. Is B’s title 
good as against A? 

4. A, a tenant, executed a chattel 
mortgage to B in June, 1914, cov- 
ering goods and chattels on the de- 
mised premises. Prior thereto sev- 
eral months’ rent had become due. 
In October, 1914, C, the landlord, 
issued a distress warrant, and under 
it a constable sold all the right and 
interest of the tenant in the mort- 
gaged chattels to X._ B, the mort- 
gagee, demanded possession of the 
chattels. X refusing delivery; (a) 
what action should B bring to test 


his rights; and, (b) for whom 
should judgment go? 
5. Plaintiff sued a defendant 


railway company for damages re- 
sulting from the death of ten cows 
while being transported by the de- 
fendant from Chicago to Jersey 
City. Cattle had to be killed be- 
cause of legs broken in transit, no 
proof being offered as to the cause 
of the breaking of the legs. These 
facts appearing on the trial of the 
action, the Court refused to grant 
the motion to nonsuit. Was the 
Court’s action proper? 

6. M orally ordered from the 
Acme Body Co. a body of special 
design for. his automobile, the price 
to be $3,000. Within a reasonable 
time the Acme Body Co. built same 
and advised M that the body was 
ready for delivery. M refused to 
accept delivery. The Acme Body 
Co. instituted suit and M set up the 
Statute of Frauds as a defense. 
Judgment for whom? 

7. X employed Y to dig a well 
for the contract price of $150. Af- 
ter digging a few feet Y struck rock 
which was unknown to both par- 
ties. Y refused to complete the 
contract. They finally agreed to 
change the contract price to $400. 
Upon completion X refused to pay 
more than $150 and Y sued for 
$400. Judgment for whom and for 
what amount? 
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8. The A company agreed in 
writing to install an elevator in B’s 
building for $2,500. The price 
would have been $3,000 but, during 
the preliminary negotiations, it was 
agreed that the A company would 
take over the old elevator at an 
agreed valuation of $500. The con- 
tract provided that it contained the 
full understanding of the parties 
and could not be altered or varied 
except in writing, signed by both 
parties. The contract omitted all 
reference to the old elevator. Upon 
completion B offered to pay $2,000 
in full of the contract, claiming a 
credit for the value of the old eleva- 
tor taken away by the A company. 
The A company sued. Judgment 
for whom and in what amount? 

g. In 1920, A, B and C became 
equal partners, buying and selling 
real estate for profit. For con- 
venience, title to all property pur- 
chased was taken in the name of A. 
A died with partnership real estate 
standing in his name of the value 
of $27,000. The partnership had 
no debts. A’s wife claims a dower 
right in said property and his chil- 
dren to whom he bequeathed all his 
personal property claim an absolute 
one-third thereof. Judgment for 
whom? 

10. A, by written Power of At- 
torney, authorized B, during the 
absence of A in Europe, to sell his 
real property and to execute any 
necessary agreements of sale there- 
for. B was to receive a stated com- 
mission on the sale price. B, on 
July 1, 1925, entered into a written 
agreement of sale with X for the 
sale of Blackacre. Unknown to the 
parties, A died June 30, 1925. H, 
the executor of A, although em- 
powered under the will of A, re- 
fused to convey. X filed a bill for 
specific performance. Judgment 
for whom? 

11. A made a demand note to B 
on January 15, 1925, which C en- 


dorsed. B presented the note for 
payment on April 15, 1926, and, on 
its dishonor and due protest, sued 
A and C. C answered setting up 
an unreasonable delay on the part 
of B. B moved to strike out the 
answer, which motion the Court de- 
nied. B then replied setting up an 
oral agreement between himself, A 
and C, that no demand should be 
made before April 15, 1926. On 
C’s motion the Court struck out 
this replication. What have you to 
say as to these rulings? 

12. Jones died leaving a_ will 
which was duly admitted to pro- 
bate by the Surrogate. One of his 
sons who was disinherited and liv- 
ing in Oregon did not learn of his 
father’s death in time to file a 
caveat. Could he attack the will? 
If so, how and when? 

13. A, a bachelor, whose nearest 
relatives were a brother and sister, 
made a will leaving all his property 
to his sister. Thereafter he mar- 
ried ; six months after the marriage 
his wife died, being then pregnant, 
and he himself died a month later. 
The sister offered the will for pro- 
bate ; the brother contested it on the 
ground that it had been revoked by 
operation of law. What do you 
say? 

14. A made a contract to pur- 
chase a tract of land from B’s wife. 
On the search it developed that B 
had some years before owned the 
property, had conveyed it to his 
wife through an intermediary, and 
that about five days after the record 
of the deed to the wife a judgment 
for a substantial amount was re- 
covered against B. A refused to 
take title, and Mrs. B filed a bill 
against him for specific perform- 
ance. What should the Court do? 

15. Jones purchased a house and 
a lot at Sheriff’s sale June 15, 1926. 
The same night the house burned 
down. Jones excepted to the con- 
firmation of the sale and also peti- 
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tioned to be relieved from his bid 

or to have an abatement therefrom 

by the amount of the damage 

caused by the fire. What should 
‘he Court do? (a) As to his ex- 
eption to confirmation? (b) As to 
is petition ? 

16. A, claiming to own a half in- 
arest in real estate, filed a bill in 
‘hancery for partition. B answer- 
d, claiming to have the legal title 
9 the whole tract. What should 
he Court do? 

17. (a) What was the origin of 
1e action for trover and conversion 
t common law. (b) What was its 
nderlying fiction? (c) What was 

necessary to allege? (d) What 
as the gravamen of the_action? 
e) What was the character of 
adgment ? 

18. Jones met Smith (an attor- 
‘y-at-law) in the street, and, in 
ie presence of a crowd which had 
ithered at their exchange of 
nenities, said to Smith: “You 
yn’t know any law; you should 
ever have been admitted.” Smith 
tes for slander. What is it neces- 
~y for him to allege and prove? 

.g. Your client has been held by 

committing magistrate to await 
e action of the grand jury. The 
and jury will not meet for a num- 
‘'r of months and your client 
ishes a trial as soon as possible. 
"hat would you advise him to do? 
20. A was on trial for a mis- 
meanor in the Court of Quarter 
vessions. At the close of the State’s 
‘ase, his counsel, claiming that the 
State’s evidence was insufficient to 
varrant a conviction, moved the 
Court for an acquittal. This mo- 

‘on was denied and A produced his 

idence. A, having been convict- 

his counsel desires to appeal 
‘9m the refusal to acquit. Could 
do so, admitting that this action 
the Court was discretionary ? 
21. A married B on December 





31, 1920, and left B immediately 
after the ceremony, without having 
cohabited with her. On April 1, 
1922, B filed a petition to have the 
marriage annulled. On September 
11, 1922, B’s petition for annulment 
was dismissed. On January 2, 1923, 
B filed a petition against A for di- 
vorce on the ground of desertion. 
Should B succeed? 

22. State briefly the procedure 
followed in a voluntary dissolution 
of a corporation. 

23. A and B were parties to a 
civil suit. A took a deposition in 
another State upon notice to B. 
The deposition was duly filed by A 
in accordance with the provisions 
of the Evidence Act. At the trial, 
B offered the deposition in evidence. 
Was it admissible ? 

24. At a trial, the examination 
in chief elicited part of a conversa- 
tion between A and B. The ad- 
versary sought, on cross-examina- 
tion, to have other relevant parts of 
this conversation testified to, but the 
Court, on objection, ruled that such 
questions were not proper cross-ex- 
amination. Was this ruling cor- 
rect? 

25. A served on B a summons 
and complaint in a contract action. 
B filed an answer containing a gen- 
eral denial. At the trial, B offered 
evidence that the contract was not 
in writing as required by the Stat- 
ute of Frauds. Is such evidence 
admissible ? 

26. Distinguish between (a) 
sham and (b) frivolous pleadings. 

27. Draw an answer containing a 
general denial and an allegation of 
illegality in the contract sued upon. 

28. A, a party to a civil action 
was being examined before trial. 
He was asked a relevant and ma- 
terial question. A’s counsel advised 
him not to answer on the ground 
that to do so might incriminate him. 
Was counsel’s action proper ? 
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29. To whom must an applica- 
tion for a rehearing be made in 
causes heard by Vice-Chancellors 
or Advisory Masters? 

30. A filed a bill in Chancery 
against B. B moved to strike out 
the bill. At the hearing on the mo- 
tion, B offered evidence to show 
that the averments of the bill were 
not true. Is such evidence admis- 
sible ? 





OBITUARIES 





Mr. Henry W. WINFIELD 


Mr. Henry Westbrook Winfield, 
a former member of the Hudson 
County Bar, died in London on 
May 23, 1926, as has just come to 
the notice of the Law JourNAL. 

Mr. Winfield was the son of the 
late well-known Charles H. Win- 
field, of Jersey City, in his day “the 
lion of the Hudson County Bar,” 
and long Prosecutor of the Pleas of 
that county, historical writer, etc. 
He was born in Jersey City on Jan. 
4, 1857; was graduated from Rut- 
gers College in 1876, in the class 
of former Governor Foster M. 
Voorhees, and in 1879 from the Co- 
lumbia Law School in New York 
City. He was admitted to the New 
Jersey Bar at the June Term, 1879, 
and became counseler three years 
later. He practised for many years 
in Jersey City, but went in Sept., 
1909, to accept a position in the 
Yale Law School at New Haven, 
Conn., in which he remained for 
eight years. He never retyrned to 
New Jersey to live or coulis, as 
he liked his Connecticut residence 
too well to leave it. In 1905 he 


married Miss Margaret La Tour- 
ette, of Bergen Point, N. J., a 
daughter of David Latourette and 
Sarah Morris (Kerr) Latourette 
of Bayonne, N. J. 

In Oct., 1924, he and his wife went 
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abroad for a two years’ stay, and | 


traveled much over Europe. But 
he died, as stated, in May last, in 
London. His body was brought 
back to New Jersey and was in- 
terred in the family plot in Hillside 
Cemetery, in Plainfield. 

Mr. Winfield was a quiet, genial 
man, well liked by his associates 
at the Bar when he practiced in 
this State. He avoided publicity, 
being essentially a scholar and lover 
of his books, home and friends. 
The usual active life of the world 
did not attract him. It is stated 
that his trip abroad was fruitful of 
real attractions to him, because of 
its rich background of literary and 
historical associations. Mr. Win- 
field had no children. His wife 
survives him and is now in Bay- 
onne. 


ForRMER JUDGE KRUEGER 


On Nov. 7th ex-Judge Gottfried 
Krueger died at his home in Allen- 
hurst, Monmouth county. He was 
born Nov. 4, 1837, in Sulzfeld, 
Baden, Germany, and so had passed 
his 89th birthday. He came to 
America in 1853, and, after becom- 


ing a resident of Newark, N. J., be- | 


came in turn brewer, Alderman, 
Chosen Freeholder, Assemblyman, 
State Committeeman, financier and 
lay Judge of the New Jersey Court 
of Errors and Appeals. His ap- 
pointment to the latter office was in 
1891, by Governor Leon Abbett, 
and he served in it until 1903. He 
had been Assemblyman from Essex 
in 1877 and 1878. He had great 
prominence in Newark as the suc- 
cessful head of the United States 
Savings Bank. He was an active 
Democrat and gave liberally to tha 
cause and also to charities of a 
kinds. He was twice married at . 
left 7 children, 26 grandchildrea 
and 5 great-grandchildren. 
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